THE

UNION AND DISPATCH

 VOL. XXXIIL

FOoOR 1sa 7!

Muion and Dispateh,

A POLITICAL, NEWS, COMMERCIAL

FAMILY JOUURNAL.

The Oentral Organ of Public Sen-

timent in Teunessee.

Subscriptior Price Reduced.

THE PAFPER OF THE FIoFLE AND

Fa# THE FEOPIY.

Now iz the Time to Subseribe.

l.{‘l’ A CONBOLIDATION OF THE NASH
VILLE UNIONAND AMEEKICAN and the
DISPATOH, and by the gensrouas
Ustas avp paraven by

fiLed
wapport wl the
putrane of both the former papen, the Proprie
tore mee opshled Lo presant & Newspupor hither
1o masurpe=sd in Lthis vity o1 Stale

IN PULLLNESS AND AUQCURACY OF
NEWE, vur paper will compare favorahly with
thn bemt in the enlire eountry: and in sarving
this, we unly repost the exp.esions of meny of
war patropa, who nre most sapable of judging in
ruch mattors

und

In the Political Interests of
the People,

The UNION AND DPISPATCH, an hereto
fore, will tuke the Consritution nod luws (o
guide; nod in the dissumion of all the sew and
intrionte gumtions and issoe arinng out of the
extranrdinary condithen s whieh the sountry i

(1]

placed, Il will aldbere 1o
teachingt of the founders and expositors of ous
governmeni and institutions. It will endesvar
to gusrd with vigilsoes and defund with aowa
vering enrnertons and faith the rights and wnto
rosie of all the Sigtes, and tue esseotial ponm
phes which constitate the Laris of the Ropublle
We shall oppeen all Itvasions i
ophuld, 10 the otmodl of oer shility, the union
if the Haies woder thom. Fesliug that they
iro andengeted by the revolotisuary schenee of
thie Hadioa! politictans owbho aow hold the Logis
Iutive power of the Doerarnment, weo shall alate
rithing «f «ar past
suron. With there vieows, winnb aro no boss than
sfound eonvictiens, we canpot and will not
hesltale to defend the unfurtunate Houth from
the meperions and vmpositions bosped wpaon 0t
pomople, and urge the Josrice sadd Roows o4

the principles sud

and

apposition 1o their mea

all

il 3o Thmn

be msted

Our Manuihciuring and bo-
mestic Intevests,

Wae ahal) vonstnaily ndmenich Lhe Houthery

peagle ta be sell relinnt, and thall do what we
may be able to indoere the edtablishment o
manufactories tn vur midet fur unr home pr

ductn. Twe this end we will pay spehial alisution
tothe oot and sransrica of manufecturing,
atid muert surselves fo enceursee the diversin
eation of Southern Iindusties nnd the deselap

et of *oothern tesorees.

Qur Finan<ial and Commer-
cial Column.

Every departmont of bunness b
diste interest 1o the markets of the nrd
in e financinl Auctustions anil condition. The
man who falls to Recp himself properly ad
wf the markel

uy A
uulry,

viewd an (o Lthe rise and fall
cogtrolled by the lnws of demand nud supply

and the relative renlition of the ecwrrency,
cxposed to eonstatt lom, and must necessarily
tai) bolind his mors intelligont and enterprising
nelgbhors. [norder 10 make our paper ealashie
an well as interesting, we shall coutinse to
make this s srEolat reavean,  Our Daily
Market Reporta, domestla and foretgo, by tele
arsph, and our Uity Heports, gotten up ! heavy
expense, have challengod the commendatinn «f
wtsr Lot bawiness woen ; while our curreni Finan

oial Roparts (rom all the leading money renlrva
of the vountry are foller than hawve syer braen
pablishied by anv other jonrusl in Feanan oo *

. WA

Upou the Suhject of Agyi yalture

And klodred 10y we sball nlae gite an ox
tensiie variely of valuable and interesting ok
ter=thin bt adspted 1o the ferming tlasser ol

whirh will,

o Hate in & greal moesstire, sup-

ply the ploge of » Tamily agrisulinral pap

FRIDAY. JANVARY 4, INGT.

ILLEGALITY OF MILITARY COM-
MINSIONS TO T_I{\ CIVILIANS,

Decinden in the Indinus Conspirmey
U nes - Oificinl Hopert.

Supreme Courd of the Unbfed Stuges,
N, 300 —Dpepane Ty, 1566,

E: et in maaller of Lambelin . .!"‘”'._1‘-' L

i o orrtiheale

et e r
hetwern fhe Judges of the (N

{ vt i ke 1T wilerd Koo : farr the Ihistyeed d
Tadt:ormn,
Mr. Justive [ravin delivered thie --'|-in;.'---7|

of the cofrt

On thee b day of May, 1563, Lamldin
P. Milligan presenied a petition to the
Cizenit Conet of the “\!‘I"‘" Qeates for the
District of Indians ta be disharged
an alleged unlawfal imprisonment. The
case made Ly the petition is this:  Milli-
gan Is u citizon of the United States; hins
lived for twenty vears in Indiana, nnd at
the time of the gricvances eomplained of
was not, and never had been, in the mili-
iary or naval service of the United States,
O the Sth of October, 1864, while at home,
he wa« arrvsted by order of Gengral Alvin
I*. Hovey, commanding the military dis-
triet of Tndiana, aod has ever sinee been
kepl In close confinvment,

On the 21st day of October, 1864, he was
brought before a military enmmision, eon-
vened at Indignapolis by order of General
Haovey, tried on certain charges anid npeci-
fications, found guilty, atd sentenced to be
haoged, and the sentence ordered to be ex-
eonted i Friday the ih day of May,
1885

O the day of Jannary, 1805, alter
the IIFI-‘H‘l“l\u- of the Il.l'lllll.&!‘y‘ Cotum ission
were ot an end, the Clpeat Court of the
United States for Indinna met at Indians-
polis and cupanuelled a grand jory, who
were charged 1o inguire whether the laws
of the United States had been violate], sunl
if mo, b0 make presentments. The conrt
adjonrned on the 27th day of January,
having prior thereto discharged from fiir-
ther service the geand jury, who did not
find aov il of indictwent or make any
presentment agairot Milligan for any of

i

fen ve whatever, and in fuct, since s fo-
privonment no bill of indictment has been
fuund or preseatyoent wade againet him by
wuy (;r:mlljury of the United States, i

Milligmn insists that said commission bl
no jurisdiotion to try him upon the charges
preferred, or upon any chuarges whatever
becanse he wan n citizen  of the United
States and the State of Indians, nnd had
not been, winee the commencement of the
late rebellion, a resident of moy of the
Simtes whose citizens were arrayed against
the government, and that the right of (rial
by jury was gusrantesd to him by the oon-
stitotion of the United States. :

The prayer of .he petition wan, that np-
der the act of Congress, approved March
3, 1883, entitled “ An act relating to habeas
corpus and regulating judicial proceedings
in certain cases” hegmav be brought before
the court, and vither turoed over to the
proper civil tribunsl 1o be proceeded
aganit accprding 1o the law of the land,
or discharged (rom costods gltogether.

With the petition were filed the order
for the cimmissdon, the charges and specili-
eatione, the findingn of the court, with the
order of the War Départment, reciting that
the sentence was approved by the President
of the Unital Staies, and diescting that it
bo carried into exeoution without delay
The petition was preseated  and filed in
apen court by the connsel for Milligan ; at
the sawe titne thie District Attorney of the
U nited States for Indiana appearel, and, by
the agreement of onunsel, the applicslion
wan submitted to the court. The ull;niullq
of the Judges of the Uircuit Court were
n]nlnum‘l o1 three l'lliil‘{h-':i'l_ whichare corti-
fied 1o the S prelue Lt

bat. Y0 e facts stated i sid petition
aml exhibite, onglit 1 wrnit of habeas corpus
Lis b d

b Y On the Giete statedd fn sadd petition
and exhilite nngh'. the said ‘.1"1'-4“15 I
Milligan to be discharged from oms tindy, n
in waid petition prayed ¥

AU Whether, o the fucds statsd in

sl petition amd exhibits, the wilitary
conntnbiion yenGoned therein had  juaris
diction legally 1o try il sentence  unid
Milligan, in manper and form ax in said
petition sud exbibits is siated 7™

The lmportance of the main ueslion
presented by thin recon] cannot be over-
stated ; fur it involves the very [aoda-
wental principlesof American lberty,

Duriag the Lute wicked rebellion the
temper of the times did not allow that
calmnes in deliberation and discnasion so
necessnty 0 8 correct conclusion of & purely
yudicial “question,  Thea considerations of
snfety were mingled with the exercise of
power, and feelings and interests prevailod
which are happily terminsted, Now that
the pulilic safety s mssared, this question,
ni well ss all others, ean be discussed and
decided without passion or the admixture
of any clemeal not vequired to form a legal
Jmlgnwm We -.:pp.'-m-'h the il\\':\ul.ig.tl.li.lm
of this case, fully sensible of the magnitude
of the inguiry snd the necessity of fulland
cantions deliberation. Bat we are mel
with a preliminary objection, [ is insisted
that the Cirenit Court of Indiana had no
nl.lllulril_\' to certidy thowe l|l'l(‘!ll|.iu'1‘, and
that we nre without jurisdiction te hear
and determine them. The sixth section of
the “Act to amend the judicial system of
the United Siales,” approved April 20,
14902, declares “that whenever any gues
tion shall occur before a cirouit court upon
whitch the \-iailllulll of the jl'lnl es shall be
opposed, the point upon which the die-
vreement shall happun shall, during the
sarae terin, upon the reguest of cither purty
ar their counsel, be stated under the divec-
tion of the jodges and certified under the
sonl of the court to the Supreme Court at
their nexi seasion to be hiold thereafler, and
sLinil Lo the said conrt be finally decided
and the decision of the Sqpreme Court anc
their order in the premises shall be remitied
to the cirenit eourt snl e there entered of
record, and shisll bave effect accordmg o
(o nature of said iudgment and ordet
Provided, Thai sotlung herein containml
ahall prevent the cague from procesding, it
in the opinion of the cours, further pro
ceedings can be hud withot prejadice 1o

e |

the merits

. . # -

For the Family Cirele, |

And for the epenial Floasute arpl proft of the
voune. sa-h wosk wewil] give n genemi fiterary
wireeilany

or eodutane wafit for the perussl of

and religtaiis
1§ Way iwta

the mothers #0il dasgbiors of the Lunid hopr
cating the demnrnlizing sepsat) malism of many
somtemporary joarpals, we ehall secltew thut

haraster siriving to give thorender substantia
matter, prrfeting 1o be weeful rather 1A

prunabional

Decigions of the Bupreme
Court,
Lo view of the necwssifios o (e A28

Mitnebing

siod, and (e general publle inlorest

to the weany new guestions ceming befure ow
judicial tribusals, wo wiil publish 1 the inm
prartaal ds Lplhon { the Mupreme \ 1
nffimal somar which wuy be Lod  up
entirdly 1§ Al

REDUCTION OF RATES

We nte gta A ut Letug wble ta wia List
fhe vatry larpe hlredbe U e HaE ¥l uf
Dially ned Tri Weekly sul sunh
y pdiare the t-0i == af saba=rigtian 1o these oI
W do e the more cheetfiully becanse the ne

’ { i ke (mj 1 eand
T s [ n Peglinms sich

el alt TR ! wnde thel
. e b " T 1k 1 "
AW .

TERN: R SR w1 'l

| ALV AN

DAtLY wi2 vo
TR W ERLY o0
WEENLY 1 o
And tor vhiter preriods sl thae spioe r

b We on v anjpeal | v Irbemds 1o &id
in exteadiny wur esrmnlation, ind i e bWy 0
areasllg YET W esne weslulye A » i the
papetr Wil e guul g stuituaaly 1o ALYy whe pend
ing tes autooribore either oI ihim ebition

" W &
Nothing shail find terina

11 is nnder thin provision of law thut «
gircuil comt hss anthority to certify ans
westion 1o the Supreme Court lor alyudi
The ey, therelore, is, nln-:hln

calinn

the ense of Milligan is brought sithin it
It wras melmitted at the bar that the

| Cirenit Conrt hind junisdiciion te enterinin

b the apphomtion for the writ of haleas cor-

s and to howr nod  detormine it and it
could not be denied
prossly given o the 14th sectiop of th
wdiciary not of 1789, na well an in fhe Inter
act of 1863 Chief Juntice Marshiall, in
Bollman's case
branch of the jodiciary aet (o authorize the

eotrts as well a8 Lhe judges to isme the
writ for the purpose of inquiring wnlo the

nf divpsion o
2l

for the power is ex- |

(4 Uranch,) construed this

ANHVILLE UNIO

T

NASHVILLE,

-
comtendesd, if thay differed abent the law-
the imprisonment, and conli
repder uo judgment, the prisoner s reme-
dilows, aml cannot have the disptited ques-
tion cerlilied dneder 155k His
auplete by writ of ernoror aps
eal, if ot render-
went yefusing (o discharge him; but if he
| shoulithbe W nnfartnnate as '.-ci:upln-‘mlinllw
i predicament. of hashoge the ecoart divided
oty the i stion whether he should live or
i die, he in hopele=s and without remady.
He wishes the griestion settled, ot by 2
| single Jndgeat his chambers, but by the
higleest trirmuul knuwn 10 the coustitation;
ani] vet the privilige i« denied him becanse
the cironil conrt eomsidds of 1wo judges in-
weatl of ene. Such s resnlt was pot io the
\"ll‘l"l‘l‘il.iil'll of the lLegivlature of 1R
and the langnuge weed by it cannol be cou-
| strowsd to mean any awh thing.  The clan-e
under consideration wies inteoduced 19 fur-
ther the ends of justice by obiaining a
poedy aottletoent of I'.Il!lnlf‘:\ﬂ{ l]lh""li-'! #
where the b l‘[‘l'lhi“.‘ in
f‘I!I!lh'll
The act of 1562 30 changed the judicinl
savatem that the Circmil Loint, inn!i’:h" ool
three, was composed of Lwo jndges; and
without thin provision, or a kindred one, of
the judges differed, the difference would re-
mainythe que wn e nnsettied, aod justice
denied. ,!,I‘ e decisions of this conrt upon
the provisions of this section have been
pumersiy. 1o United States va. Daniel (6
Wheston ) the cenet, in holding that a di-
vision of the judges 6n a motion for 3 new
trin) conld wot Ix certifisd, pav: ° That
the guestion must be one which arises in ®
R sl:v],-rn-hu.: bedore the courl relative
to u procveding belogging to the canse,”
Testing Milligan's case by thivweule of law,
is it Aot appurent that it i rightiully here,
whed to nuswer the
guastions on which :"l-_ajuslg-rﬁ below were
“}‘i"““'! i n;-;.:;inn ' I in the sense of the
law, the lf(iu'l‘l'l“n\: for the writ of habeas
corpis wis the “eause” of the party applv-
ing for it, thenit i cevidentthal the Yeause
was pending befure the court, and that the
gnestions ofrtified apose ant of it, be longed
to it, and were matters of right and oot of

diseretion.
II there nre two

But it is argned that the
not ripen into & cause unii

This we denv. Tt was ihe
when the petition was

pariies o it,
It wonhl

i1 4 H{ \1;!]“{5:’
presested Lo the | irenit 'Court.

linve been the canbe of buth parties, if the
conrt had issued the writ and bropght
those who helid Milligan in custody before
it Welster defines the word “canse”
thus- “ A spnitoraction in conet ; any legal
lu-m eas which & party iostitutes to obtuin
vis demand., or by which he seeks hia
vight, or supposed right "—and he says,
this in a Jegal, scriptural, and popular use
of the word, coinciding nearly with case
from cads, and action from age, to nrge and
ilri?r‘"

In nny legal sense, action, attit, sand cauge
are convertible terms,  Milligan sopposed
he had & right 1o test the validity of his
trinl and sentence; and the proceeding
which he se1 in operntion for that purpose
was his “canse” or Ysuit” It was the
only one by which he conld recover his
liberty., He was powerless to do mare; he
conld neither instriet the judges nor con-
trol their action, and should mot sitler,
becanse, without fanlt of his, they were un-
able to render n judgment tut the true
meaning (o the fterm *auit™ has been
given hy this conrt.  One of the ((uestions
in Westéern y= Uity Council of Charleston

fultiena wil

the aet ol
rotnedy §s e

s final juilg-

Pl greea m"-_'lal

andd that we are cnam

woceeding does
)

(9 Peters) was, w hether & writ of prohibi
Gion was s eait o and Chiel Justice Mnr-
shall save: “The term i= certainly a com-

prehienave oue, and is onderstood to ap-
sy to any proceeding in 8 court of justice
Lv which an iodividual pursiues that rem-
edy which the law aflonds bim.™ Certainl
Milligan pursued the only remwty whi-'il
the law ntfoeded him

\I-’Hhh mn Cohens wa ‘-'iruinin, {“Ihva-
ton, ) he says: “ln law language & suil is
the prosecution of sne demand in s court
of j||-Ltin>." Alin, “lo com:mence s st ia
1o densand sowething by the institution of
process in a vourt of justice; and’ to prose-
cule the suit is to continne  that demand.”
When Milligan demanded his release by
the proceading relating (o habeas corpus be
pimmenced n soit, and he hes since prose
cnted it in all the wavs known to the law,
(e of the (ueation in [Holmes va. Jenni
s (14 Puters) war, whether under the 2oth
pection of the judiciury act o procecding
for & writ of habens corpus was 8 “suit.’
Chisl Juutice Taney held that, ¥ if a party
ir nulawfolly imprisoned, the writ of ba-
beas corpus is his appropriate Lesgad romedy.
It is his suit in coirt to recove his liberty.”
There was much diversity of opinion on
wother gronnd of jurisdiction, bat on this,
that in the sense of the ith section of_the
jodiciary act, the proceeding by he
corpis was a wiit, was nol controverted by
any except Baldwin, Justice, and hethonght
that “anit” and “cause,” as nsed in the
soction, mean the ssme thing.

The eonurt do not eay that a return nuust
be made, and the parties nppear and begin
to 1rv the case before it is a snit. When
tne petition is Gled and the writ prayed
for, it is n suit—the suit of the party mak-
ing the applieation. I{ it is a suit umder
the 25th section of the judiciary act, when
the procecdings are begun, it is, by the
analogies of the law, squally & snit nnder
the Gth section of the act of 1802,

Bt it ia argued that there must be two
pariies Lo the suit, becnose the point is W
he.stated upon the request of “either party
or their eounzel.” Such a literal and tech-
pical construction would defeat the wery
parpose the Legislatare hadin view, which
was 1o ensble any patly to bring the cane
here, when the point in controversy was a
matter of right and not of diseretion, and the
wards “either party,” in order to preventa
failure of justice; must be construed as
words of enlargement, and not of restric-
ton. Althongh thiscase i here e parte, it
wan nut considered ll\ the coart below
without notice hinving been given to the
party supposed to have an interest in the
detention of the prisoner. The stalements
of the record show that this i= not only a
fair, but conelusive inference. When the
connsel for Milligan presenied to the eourt
the potition for the writ of habeas eorpuos,
Mr. Hasnna, the districl attorney for Indi-
arm. also appeared ; nud, by agresment, the
spplication was submitted to the court, who
took the case under ndvisement, and on the
pext dav announced their inability to agree,
and made the certificute. It ia clear thut
My, Hanna did not represent the petitioner
snd why s his appearance entered T |t
admits of no cther solution than this—that
he was informed of the application, snd ap-
pesrsd on behall of the governmant tocot-
jeat it. The povernment was the proseon-
tor of Milligan, who claimed thet hisim-
prissrment wus illegal, and sought, in the
| onle war he conld, 1o tecover his fiberty
I'he cowe was & grave one; the court, un
directed thar the law officer

| questionnhly
| of the government slin il be informed of it

He very propedls appeared, and as the

fucts were ancontroverted and the difficulty
o | was in e application of the law, there
no aeeful porpos¢ o be obteined in
it. The caose was, therefore,

wWanr
| iwsuing the wr
| eubeirted to the court for their considers

camse of the commitment; and this con- !

strpetion hias never been all']uﬂt‘.d from tion snd  delerminaiion. But  Milligan
Pat it s malotalned with earnesiness and clpired his diichargpe from custody by vir-
ahility that a certifioate of division of tne of the actof Congres= “relating tn habens

opinion can ocoour only In A cale an

that the proe wiling he & party moving e

writ of habess ¢ rjiree dioes nol beevme »
o |

wtil has begn e

caa~ until after th

and s retarn made

In 'vp"-ule--. thy of the provisions of the
1848 relaling

.\lﬂll Ia
on which the petitinpes
relief, and whirh we

oot ol Cangroew o

te habess corpas
o

bases hi Vi

b srvtinad

will presently con iher, can thus p wilion |

i | corpuw, and regolating  jadicial proceed.-
i approved March 3,
il that sct conler _|-1ti-|{i|‘!iul! on
the Cieonit Conmt of Indiaos 1o hear thia
case T Ininterpreting the law, the motives
which must hinve operted with the Legis.
Incure i pas -I:IJL_; It ure propher 10 be conrnid-
ered. Thin Iaw was passal in s time of
. | great natiapal peril, when onr hertage of
An armed
ol

| ings in dertain coses”

B %

froe governtiyent was in danger
rebellinn agningt the nmional sutharicy,

It is trte that it i nsoul for & contt, on ap- | greater proporbions than Wisory affords an
phiomiion for a wril of habess carpus, Lo oxXamfie, was raging © “_"" the I"*’l"li"ﬂl”_"
e the writ, and on the retarn o disposs 'I sequired that the privilege of the w.r.!\ul
o the cuse: lmt the conrt can oot o b .l,-u- corpus shoald e suspended. The
anier the iaing of the writ and consider | Prosident had practically suspended it sod
s hether upon the fats presented in the | detained suspevted persons i cuatody with-
pestabioimn, Tl st M biratigh bwfore i, aul trinl ; bot his antharnity o do this was
vonld e dishuged. (Une of the vers | apiresti wped I was ti.'u_hlwi that Congrees
Proints wliich the case ol Toluas Watkins, | alone « ikd exercise this power, uth} that
parted o 3 Potors, turtied  wae, whether, the Legislatars, und nol the Predlent

i the weil was pmoed, the pelitioner wosild ! shmld padge of the p ditiond oomsiderations
b rvannoded mpwsy the case whiich he hiad | an which the nght W m--}“‘ln{ it rested.
i e ! 'he l':".':"‘:' il ﬂ-l" greal wiil l.-l-! pevelr
I' Wl Jusihve. in deliceriig the | before Lien withlield from the citisen | and
oguagian of the ooan snbil 1 " The canse of as the e e b theie Litnes Jrluaudﬂ‘ im-

J‘--|'|i-- manest 1s shown as fally by the pe

titatier o it comhl appear on the retirn o

the writ: comsgnently the writ ought not 1

b awadalind st e ot ivdhed Bhat L)

14 b revnanded 10 prison,

e o
pPrisueT Wi

The Judge

Jeetnioms of this
stied, that

Lowing W

Ol
the

in refusing the erit

i aat prisiner on his 0w

e Uit Conetof Tndi
A wery Lherebore warmanisl by an CXPress

v rightfully detained: Lot it » |

wedinte action, it was of the Lighest impors
{ | tassee that the awinboes of the siispension
shionhil be fully patalilished. 1t was under
o | these cirounstanees, which were such as to
arrest the sitention ol Lnve wontry, that thiis
Isw wan g\-\ﬁ]. The Prestilent was an-
thotized by it 1o smspend e privilege of
thie writ ol haboss Curpls w henever, 1n L=
jadyment, the pablic safity roguiieed ; and
he m;l.'l.} proclamution. bearig date the

15th of September, 1363, reciting mianug
| other things the anthority of this statule,
stagpricnd it. The SR petisiot of the weid
does not authorice the arrest of any obe,
bat "-.in:’.ll\' denies (o one arreted ”‘I?‘-TI!:‘
irgg' il I]u;- wril i nt.lc-r iy l'liiltih T-.
liberty.

H 1= proper, therefure, to ifguine vuder
what circumstanees the conrta could ppht-
fully refise (o geant this writ, amd wlhen
the citizen was at liberty to invoke its aiil

The second and third sections of the law
are explicit on these painte.  The langnage

of I}.n' I'm‘tgrn-.ﬂ cannot be mistaken.
public safely demauded, if the President
thought proper (o arresd o suspectad por-

the canse of his detention o
writ of habeas
|‘|J.|.l_‘\l that such rerRin should be detained
in custody beyvond a certain ixed period,
unless pertain judicial procewdings known
to the common law were eommend againg
him, TheSccretarien of State and War were
directed o furnish v the judges of Lhe
conrts of the United Siates a list of the
names of all parties, not privonets of war,
resident in their respective jurisdictions,
who then were or afterwards shiould be held
in cowtoddy by the anthority of the Presi-
dent, and who were citizens of States in
which the administration of the laws in
the Federal tribunals was unimpaizel.
After the list was furnished, if s grand jucy
of the district convened and adjonrned, and
did not indict or present one of the persons
thus pnamed, he was entitled 1o s dis-
cliarge | and it was the duty of the judge of
the conrt to order him brogght Lefore him
to be discharged, if ke desinesd it. The re
fnsal or omission o furnish the st conld
nol opernte to the injury of auy one who
was aot indicted or presented by the grand
Jury s forif twenty days had elapsed from
the time of his arrest and the termination
of the session of the grand jury, he was
equally entitled to his discharge, as if’ the
list were farnishied ; and any credilile per-
san, on petition verified by affidavit, could
oblain the judge's order for that purpose.
Milligan, in his application to be re-
lessed from imprisonwent, uverred the ex-
istence of every fict necessury under the
termas of this law to give the Cirenit Connt
of Indiana jurisdiction. Ifhe was detained
in custody by the order of the Prasident,
otherwise than as a prisoper of war; if he
whas n citizen of Indisna, and had never
been in the military or naval service, and
the grand jury of the district had met, after

e had been arrested, for a period of twenty
days, and sdjoarned without taking any
procesdings against him, then the court had
the right to entertain his petition and de-
termine the Inwfulness of his imprison-
ment.  Beeanse the word “conrt” ia not

found in the body of the second section, it

was argued al the bar that the application

should have been made to n judge of the
eonrt, and oot to the court iself; but thais &
not #0; for power s expressly conferred
in the last provieo ol the section on the
court equally with & judpeof itto dischnrge
from imprisonment. [t was the manifest
design of Congress to seenre s certain
remedy by which any one deprived of
liberty could obiain it, if there was a
judicial failors to find cause of offence
agaiost him. Courls are not always in
sesion, and can adjoprn on the discharge
of the grand jury ; and belore those who nre
in confinement conld take proper steps w
procure their liberation, '1'-- provide [or
this contingency, nuthority was given to the
judgss out of court 1o grant reliel o any

party who could whow that, noder the luw,
he should be no longer restrained of his
liberty. 1t was insisted that Miligan's case
waa defective, beeause st did not state that
the list was furnished to the judges, and,
therefore, it was impossible to any under
which section of the acl it was pﬁ--ruh-d

It is not easy 1o see how this omisgon
conld atfect the question of Juriadiction.
Milligan could not know that the |ist was
furnished, ualess the judges volunteercd to
tell him ; for the law did oot require that
any record should be made of i1, or any-
body but the jodges fnformed of it. Why
avar the fact, when the trith of the mfter
Wi apparent to the court withoul an aver-
ment® How can Milligan be harmed by
the alsence of the averment whoen lie dl:ﬂe;
that he was onder wrrent fue more than siety
days  lbefore the conrt and grand jlll‘y.,
which should have considered Lia case, mel
at Indianapolis ? It is apparent, there-
fare, that under the habeas corpus act of
1868 the Circuit Conrt of Indisna had
complete jurisdiction to adjndicate upon
this case, and if the judges conld nol agree
on questions vilal 1o the progress of the
cause they bad the anthority, (as we lave
ahown in Yrc\'imh part of this opinion.)
and it waa their duty to certify these gnes-
tiona of disagreement to this conrt for linal
decision. It wna argned that a finul deci-
sion on the questions presented onght not
to be made, becanse the parties who were
directly concerned in the arvest and de-
tention of Milligan were not before the
eourt ; and their rights might be prejudiced
by the answer that shoald be given to those
guestiona, But this court cannot know
what return will be made tothe writ of
habean corpus when issved ; and it is very
olear that no one is concluded wvpon any
guestion that may be raised 1o that re-
turnr.  In the sense of the law of 1802,
which suthorized a certificate of division, a
fina! decision means final upon the points
certified ; final upon the court below, so
that it is estopped from any adverse ruling
in all the sabsequent proceedings of the
cause. But itis said that this case is ended,
as the presumption is that Millignn was
hanged in pursuance of the order of the
President. Although we have no judicial
information on the subject; yet the infer-
ence is that he is alive; for otherwise
lermed counsel wonld not appear for him
and urge the court Lo decide his ense,

It can never be in this conntry of writ-
ten comstitution and laws, with o judicisl
department to interpret them, that any
Chief Magistrate would be so far forgetfol
of hia duty as to order the execnlion of »
man who denied the jurisdiction that tried
and eonvicted him, after his case wna hefore
Federal judges, with pewer to decide it,
who, being onable 1o agree on the graye
auestions involved, had, sccording to known
law, senit it to the Supreme Court of the
United States for decision, Bt even the
suggestion is injurious to the Executive,
und we dismiss it from further considers-
tion, There is, thersfore, nothing to hin-
der this court from an investigation of the
merita of this eontroversy.

The ('nn'{rnlling 'llll‘iliul] in the ease is
thin: Uponthe focla siated in Milligan's
potition, and the exhibits filed, had the
cummission rur.niiunwl in it ECL iwdiction  le-

relurn o a

gally to try nnd sentence him ?  Milligan
not 8 remdent of one of the rebellions
Siates, or & A Citizgan

wisoner of war, but

of Tuhinua Lrtwoniy— veara past, and never
in the military or naval service, is. while
at home, arvested by the military power ol
the United States, im]»rimnul, and, on cer

tain eriminnl charges preferrod against Lim,
iried, convicted, and sentenced to be hanged
by a military commission organized under
the direction of the military commander of
the military distriot of Iudiana. Had this
tribunal the legal power and authority o
try and punish this man?  No graver guas

tion was ever considered by this court, noi
aire which more nesrly concerna the righla
d the whole people ; for itisthe birthoght
of every American citicen, when chared
with crime, to be tried and punished ac

pording 1o law. The power o1
ment is slone through the means whichthe
luwa bave prosided for that purpose, and
if 1they are inetfectnal there 1= an iumanity
from punishment, no matler how  great an

!ill!ll"!l

affender the individual way be, or Liow
much his crimes way have shocked the
sense OF justice of the conntry or endan

gered ite r-.ll‘H_'-, By g peislectiim of law
bumsn righis are secared ; withdraw that
protection, and thev ure at the mercy ol
wicked rulers, or the clamor of an excited
prople.  If there was law 1o justify  this
wilitars trinl, it is not our provin in
| terfere : if there was pat, it = our duty to
| Jeclare the oullity of the whole procesd-
| ings. The decision of this guestion doms
niit depend an argoment or judicial prece.
dents, numerons god highly ilusrative ne
they are, Thiwg prevedents infurm e of
the extent of the struggle to preserye liber
tv and to relieve those in civil life from
| military trials. The founders of our pov-
| ernment were fumilinr with the history of
| that struggle, and gecured in & written con-
| stitution every right which the people had
wrested from power during a cuntest of ages
By the constimtion, and the laws authorized
by it, tis yoestion  must be determined.
e provisons of that insiroment on the
| gdminisaration of eriming! justice sre oo
| plain and direct to teave 1o0m for uiscon:

used 3x plain and direct, and the meaning |

The |

son, that he should not be :.v.luir.-.i to give |

Bat it wis not eontem- |

e =

struction of doult of their trie meaning.
Vhose applicable tothis case are foundd in
that clawse of the original constitution
sliich zava, * that the trinl for all crimes,
exovpt inedses of impuhchment, shall be
by inrv " amd iu the fourly fith, and
sixilh  antie of the amendmenta The
fourth proclaine the vight s be sedune in
person and  eflects againdt neressonable
search and seiznee ; and direets that o ju-
ennt =hall dsene “ without peoof
ol probable canse sapported by oath or af
firmation,” The fifth declares “that no per-
son shinll be Leld to answer for a capitsl or
otherwise infameus critve tnles on pre
| sentment by a grand jury, except in cases,
| arising i» the land ar naval foress, or in
the mlitin, when in actual service in tine
of war or public davger, nor be deprived of
life, liberty, or propesty without due pro.
et of law.”  And the sixth gasmatees
the right of trial by jury in snch amanoer
and - with such regulations that, with 3
right Judges, impartinl juries, and an shie
bar, the innocent will be saved wmd  the
guilty punished. 1t is these words: " 0n
all eriminai vl'-sévu:lltiunn the necused  shudl
eijoy the right to a speedy and pablie trial
by an impartial jury of the State and dis
triet wherein the orfme shall have been
vcommitted, which distriot shall have been
previously ascertained by law, and to be
informed  of the nuture and eanse  of the
accasation, 1o be conflronted with the wit-
hosses against them, to bave compulsory
provess for ula'.ainin& wiltesses in his (avor,
andd w have the asasiance of counsel for
his defense.”  These securities for personal
liberty thus emlaodied, were sueh w wisdom
und esperience had demonsirated to be
wecesary forthe protection of those aeeased
of oritne.  And eh dtrang was the sense of
the country  of their imporianee, and so
jealous werathe people that these rights,
highly prized, might be denjed them by
implication, that when the original consti-
tution was proposed for adoption, it en-
vountered revere oppesition, snd, buat for
the belief that it would be so amendod as
to embrace them, it would never have heen
ratified,

Time has proven the discernment of our
ancesfors: Tor even these provisions, ex-
pressed in such plain EngtiaL worids that it
would seemy (he ingennity of man conld
pot evade them, are now, atler the lapse of
more than seveniy years, sought lo be
avpided. Those great and good men fore-
saw that tronblous tinses would arise, when
rulers und people would become restive
under restraint, and seek by sharp and Je-
cisive measures, (o secomplish ends deemed
just and proper, and that the principles of
constitutional likerty would be in peril on-
less established by irrepealable law, The
history of the world had tanght them that
wligt was done in the past migﬁt be attempt-
od in the Tature, The constitution of the
Unitid States is o law for rulers and people,
equally in war and in peace, and covers
with the ghield of its protection all classes
of men, at all times, snd under all ciccom-
stanees.  No doctrine involving more per-
nicious consequences was ever invented by
the wit of man than that any of ita provi-
atons can be suspended during any of the
greal exigencies of the government. Such
a doctrine leads directly to anarchy or des-
potism, but theory of necessity, on which
il is hased, is false; for the government
within the constitution, has all the powers
;Ir;li!hn] to it which ure neceisary Lo pre-
gerve ils existence, as has been Lappily
proved by the resalt of the great etfort 1o
throw off ity just antharity,

Have any of the rights guarantced by the
constitulion been violated in the case of
Milligan? and if e, what are they 7 Every
trial involves the exercise of judicial power;
aud from what souree did the military com-
mission that tried him derive thelr anthori-
ty ! Certainly no part of judicinl power of
the conntry was conferred on them, because
thie constitution expressly vesls it “in one
Supreme Court aod such inferior courts as
the Congress may from time Lo Gote ordain
and eatablish,” and itis not pretended that
the commission win nconrel orliined and
established by Congress.  The s cannol jus-
tify on the mandate of the President; be-
canse be is controlled by law, and  has his
uppropriste sphicre of duty, which is to
exiecate, not to make the laws; and there
i “no unwritled eriminal code to which
resort can be had are & sonree of jurisdic
tion,”  But it s said that the jorsdation
is complete under the “laws sud wsages of
war.” It can serve no wseful purpose to
inguire what those faws and usages wre,
whenee they originated, where found, and
on whom they.operate; they can never be
applied Lo citizens in States which have np-
held the autherity of the government, and
where the courts are apen and their process
unobatructed,  Thiz court has judicial
knowledge that in Indians the Federal an-
thority was always unopposed, and its courta
slways open to hear criminal accusations
and redress grievances ; and no use of war
could ganetion a military trial thera for any
offense whatever of a citizen in eivil life,
in no wise connected with the military wer-
viee, Congresscould grant no such power ;
and, to the honor of our national legicla-
ture be itsaid, it has never been provoked
by the state ull the conntry even to attempt
its exercise. One of the plainest constiin-
tionul provisions was, therelore, infringed
when Milligan was tried by « court not or-
dained and estabtishied hy Congreas, and not
composed of Judges appointed during good
Lbobavior. Why was he not deliverad to
the Cirenit Courtof Indiana, to be procecd-
el against secording to law 7

No reason of necessity could De nrged
aguinst it, because Congress had  declared
penalties against the offenses charged, pro-
vided for their punishment, and directed
that court to henr and determine them.
And soon after this military tribunal was
ended the Cirenit Court met, peacelilly
transacted its business, and adjonrned. It
needed no bavonets lo protect it, and re:
qained no military aid to execute its judlg-
ments. It was held ina Staté eminently
distinguished for patriotism by judges com-
missioned during the rebellion, who were
provided with juries, upright, intelligent,
and selectod by n marshal appointed by the
President. The government had no right
to conclude that Milligan, if guilty, would
not receive in that court merited punish-
ment, for it records disclose that it was
constantly engaged in Uhe Lrial of similar
offenses, and was never intcrmplml in s
administration of crimioal jostice. I it
wits dangerous in the distracted condition
of affairs to leave Milligan unrestrained of
his liberty because he * conspired against
the government, afforded aid snd comiort
1o Rebsels, und incited the people o insor
rection,” the fow ssid srrest Lim, confine

kim :‘.uli-}_\'_ render him ‘anr.‘l"cﬂﬂ to do
farther mischief, apd then present Lis case
to the grand jury of the diarict, with
proofs of hiia goilt, and, if indicted, try him
aceording to the conme of the common lnw.
1 this kad beendone the constitation would
have been vidicated, the law of 1963 en-
forcisd, and the securition for peraanal
liherty prescryed and defended.

Another gnaranty of fresdam was broken
when Milligan was deniod u trisl by jury
The greai mindy of the ecountry have dil
fered on the eorrect interprefation to be
given to various Iirnti-inm of the Federal
constitntion » and  judicial decisions has
beens ofien invoked tosettle their trne mesn-
ing ; but until recsttly o oneever douhted
thiat the right of trisl by jury was fortified
in the organic law against the power of at-
I..'I-'k It ks Aoy aqn‘[lll‘-.!l B if .l'ljl."-‘l Al
be expressed in words, anid laugaage |
any meaniog, this right—one of the most
calaable ins & free countey —lis preserved to
CVEDY ONE WX nsetd of crime who is pot  al-
tached to the armay or navy, or wilitia in

service The sixth smendment
“ i all crimiral prosecutions
| the scensed shall vujoy the right to a speedy
| and public trial by an :mvrlml juary,
Innguzge broad enoagh to embrace wil per
‘-,ng and cases; bat the fifth, recogniting
! the necessily of an indictment, Gr present-
ment, befisee any one he hald 1o unswer far
| high crime, "(.'uqah cas=a arising in the
| laed or naval forces, or in the milita, when
U in aetnal servioe, in timee of war or i-'lhlir-
danger : " and the framem of the copstite-
tion doubtless meant to limil the right of
trial by jury, inthe sixth amendment, to
those per=one who were ul]ilJlH"t to indiet-
ment or presentment in the fifth,

The disdipline necessary to the cfficiency

of the army and navy required other and

Wiwin] we

e

actan!
| uilirans thst

swifter modes of trial than are (urnighed |

by the coutmon law courts; and, in pursu-
anee of the power conferred by the conati-
wation, Congress bas declared the kinds of
trial, and the moanper in which they shall
te condneted, for offerses committed while
the party is in the military or naval ser-
vice Every one oconnected with these
hranches of the public service ia amena-
ble 10 tse jorisdictivn which Uongres: Las

A
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tried by the civil courta.  All other persoms,
citigens of Stales where thecourts are apen,
if eharged with ovinw, are guaranteed the
inestimzable privilege of trial by jury. Thie
privilege i« & vital principle, onderiving
the whole adwinisiration of eriminal jus
tioe: it i= not held by sefferance, and can-
nod be frittered away on auy plea of State
or politheal necosaty. When peace pre-
vails, and the authority of the government
s undisputed, there is no ditfienity of pre-
serving the safegnards of liberty; for the
ordinury modesol trial arenever neglected,
and no oae wishes it otherwise. But il so-
piety i= troubled by cieil commuotion—if
the passions of menare aroused  and the
restraiois of law weakened, if not disre-
garded— these snfegunards pesd, and should
peccive, the watchfnl care of those en
trosted with the guardiseslip of the con-
rs!ihu.iun and laws. Inmno other way can
we transmit to posterity, uoimpaired, the
blessings of libety, consecrated by the sae-
rifices of the revolution.

s claimed that martial lsw  covers
with its bread mautle the procesdings of
this wilitary commissiat., 'J!]w proposition
is this: That io atime of war the com-
pander of an armed foree (i in his opinion
the exigencies of the conntry denand it,
and of which he is to judge,) has the pow-
er, within the lines of his military distriet,
ti snaspend w1l eivil rights and their reme-
dies, and slgect cilizens as well as soldiers
o the rile of his will; anid in the exercise
of his lawful suthority cannot be restrained,
except by his superior officer or the Presi-
dent of the United States, 11 hia position
is sounid to the extent claboed, thep when
yoar ovists, furvign  of. domastic, 2l the
country in subdivided into military deparnt-
ments for mere convenienoe, the coni-
mander of one of them ean, i he chooses,
within his limits, on the pleaof necessity,
with the gppmml of the Executive, substi-
tite military force for and 1o the exclusion
of the laws, and  punish all persons as he
thinks right and proper withont fixed or
cortain roles.

Tha statement of this proposition shows
its importance ; for, if trie, republican gov-
ernment is a failure, and there is an ond of
liberty regolated by law. Martial law, es
tablistied on wach n basis, destroys every
guaranty of the constitution, and effectunl-
Iy renders thy “military independent of
| superior 1o the civil I|~um.-r"--lin- nt-
tempt (o do which by the King of Great
Britain was deemed by our fathers such an
offense that ther asigned it to the world as
one ol 1[‘.3 CRHCR thi.t‘]‘ im[m\lml l]ll‘tll ()
doclare their independence.  Civil liberty
and this kisd of martial law cannot endure
together®; the antogonisn 4 irrec micilable,
and in the eontliet ane or the other must
perish.

This nation, as experience has proved,
cannol alwavs remsin at peace and has no
right to expect thae it will always hivo
wise and hiunane rulers, sincerely atlach-
el to the principles  of the constitution.
Wicked men, nmbitivus of power, with ha.
tred of fiborty, =nd contempi of law, mny
fill the pltee ance occupiel by Washing-
ton and Linecolu; sod, if this right is.con-
ceded, and the calumities of war agnin: be-
fall us, the dangersto buman liberly are
frightful 1o coptemplate. If our fathers had
failed to providefor just such u contingeney,
they wotthd have hogn false 1o the trust repos
ed in them. They knew—the history of the
world told them —ihe pation they were
foinding, be its existenoe short ar long,
wonld beinvolved in war—how often or how
Iong continuwed, human foresight conkl not
toll—and that unlimited power, wherever
lodged at such a linme, was eipecially linz-
ardous to frecmen. For this and other
equally weighty reasons, they secured the
inheritance they had foaght to maininin,
by iumrpnraling ing written constitution
the safvguards which fime hal prov ol os
genlinl to ite preservation. Not one of
these safeguands can the President, or Con-
greas, or the Judiciary distush, except the

one concerning the writ of halieas corptis,

It is essentisl to the sufety of every gov-
erpment that, in & gresl crisis like the one
we haye just passed through, there shonld
be a power aomewhere ol suspending the
wril of habean eorpus, In every war there
are men of previeasly good character
wicked cooigh w counsel their fellow-
citigens to resist the measures deemed
necessary by a good government Lo saatain
ita just anthority and overthrow s ene-
mies, and their intluence may lead to
dangerons combinations, In the emergency
of the times an immediate public investi-
gation, according to law, may nol be possi-
ble: and yet the peril o the country may
be too imminent to wfler such persons to
go at large.  Unquestionably, there inthen
an exigency which denunds that the gov-
ernment, i it ahould see fit, in the exercise
of a proper discretion, o make arresls,
should not te required to produce the per-
song arrested in answer o & writ of habeas
corpus.  The constitution goes no further.
It does not say afler a writ of habeas cor-
pus is denied n cltizen, that he shall be
tried otherwise than by the course of the
commyon law; if it had iotended this re-
sult, ik was eaxy by the use of direct words
to have accomplished it The illustrious
men who framed that instrumont were
guarding the fouudations of eivil liberty
against the shuses of unlimited power;
they were full of wisdom, and the lessons
of history informed them that n trial by an
entablished conrt, nssisted by an impartial
jury, was the only sure way of protectieg
the citizen agaiuat oppression snd wrong.
Knowing this, they limited the suspension
to one grest right, and left the rest to re-
main forever inviolable. But it is insisted
that the asfety of the country in thne of
war demands that this broad claim for
wartial law shall be sustained. L this
were trug, it conld be well said that s conn-
try preserved at the sacrifices of ull the
cardinal prinaiples of liberty s nol worth
the cost of preseevation,  Huppily, it i
not g0

It will be borne in mind that this is not
5 question of the powes to proclsim martial
fuw, whon war exists in & coumnunily anil
the conrts and ¢ivil aothoritiea are over-
thrown, Noris ita question what rule &
wilitary commandoer, ut the head of ki
ATIY, Call impose on Higtow in rebellion to
aripple their resonrees &'l ltut-ll the o -
rection, The jurisdiction claimed jamuch
more extensive. The necessitios of the
ervice, during the late rebellion, required
Laat the loyal States should be placed within
the limits of cortain military districts, and
cousmaniders appointed in thew ; and it is
prged that this, in a military sénse, consti-
tnted thew the theatre of wilitary opern-
tiona: and, as in this case, Indisnn had
e pud wau agnin threstensl with inva
don by the enemy, Lhe oceasion was [or-
mished to establish martial law. The con-
olusion does not follow frow the premises
I armosen were collected, thi ¥ were Lo be
ewployed in anotber locality, where laws
wore obstructed and the national authority
disputed. On hor woil there was no hostile
fisot; of otice vwded, thut ifovesion was
at an end, and with it oll pretext for mar-
tiad law. Martial law canost arise frow o
thremtenad invasion. The necessity wmust
b actial mw] present; the invasiou real,
such as effectually closes the conrts amd de-
poses the civil ndministration

It bs diflionit 1o see how the mafely of the
coantry repiired martial law in Lndiaun,
Liany of her citizens were plotting tremaon,
the power of arrest could secure them unthi
the governmant was propared for their trial,
when the courts were open and ready Lo try
thew, 11 was aa casy 1o protect witheses
before n cieil a3 wilitary tribunal ; ani
as there conld be no wish leconvict, excepl
on snflicient legn) wvidenve, sureiy an or-
dsined and eatablished eourt wes bettes
ablé to judge of this than a military tritm
nal, composed of gentlewen nut rained 1o
the profession of the law

It follows, from wnst has Leen said on
this suliject, that thereare oecasins wWlhen
inartial law can be propecly applisd. 1 o
foreign invasion or civil war the courls are
actuslly olosed, and it 1s impossible to -
o iniater erimingl j‘.ll-‘.i w J(‘l‘-';ﬂhhg s law,
ihen on the theatre of active mililary oper-
atione, where war really prevails, there is
u hicessity o furnish 9 sobstitute for the
civil anthority thus overthrown to pre-
wrve the safely of the army and society ;
anid s no power is lefl but the military, it
is allowed to govern by martial rale antil
{ive Jaws can have their free course. As
necswsity creates the rule, so it limits its
daration, for if this Government is continned
| after the conrts are reinstated, it is & gross

asrpation. of pewer. Mastial rule can

wever exist where the conris are open, and

in the proper and unobstructed exercise of
| their jurisdiction. It s al=0 confined (o
the bocality of actual war, Beosuss duri

T
i the late rebeliun it could have bosn em‘uuni {

created for their government, and, while
thas serving, surrenders his right to be

in Virgigia, where the national anthority
was overturnad and the courts driven ont.
it does not follow that it should obiain in
lrvnli:um‘ where that anthority was never
| diwprited, and jusdioe wne always adminis.
l(‘f(l‘\i. Andd sa in thyp case of foreign in-
vasion, martial rale may become a necessity
inone Swate, when o apother it would be
Umere lawlos violence,”  Weare not with-
| out precedents in English and  Ameriean

history illustrating onr views of this ques
tion ; but it i laedly necvsaary 1o make
particnlar reference (o them.

From the hrst vear of the reign of

Ldwand the Thind, when the Parliament of
England reversed the attainder of the Farl
of Laneaster, beense he conld have been
trigd by the courts of the realm, and de-
elare “that in time of peace no man onght
to be ndindged to death for treason or any
other oflense withoat being aresigned and
held to answer, anil that regularly when
the King's couris are open it is atime of
peace in judgment of Iaw,” down to the
present day, martial Taw, sz cdlaimed in this
rase, has been condemned by all respect-
able English jurists as contrary to the fun-
damental Inwe of the land, and sbyercive
of the Hberty of the subject.

During the present contury sn instrie-
tive debste on this question ocourred in
Parliament, ocessioned by the trial and
convietion by court martial, at Demarara,
of the Rev. John Smith, a missionary to
to the negroes, on the alleged ground of
aiding and abetting a formidable rebellion
in that wolony. Those eminent statesmen,
Lord Brongham and Sir James Macintosh,
pasticipated in that debate, and denounced
the trin)d aa illegal, beenuse it did not ap-
pear that the courtzof law in Demararn
could nul L2y offinsee, and thnt “wheo the
laws can act every other mode of punishing
supposed  erimes 14 itsell an enormons
erime.” .

S0 sensitive were our revolutionary
fathers on this subjeet, although Boston
was alimost in astate of wiege when Gieneral
Gage imsned his proclsmation of martial
law, they spoke of it n= an “atiempt 0
supersede the course of the commuon law,
and instem! thereof to publish and order
the use of martinl law.” The Virginia As-
sembly also denounced & similar measure
on the part of Governor Dunmore “as an
pegumed power, which the king himasli
cannnt exercise, bevanse It anuuls the law
of the land and introduces the most
exeerable of all systems, martial law.”

In some parts of the countey, during the
war of 1812, our officers mades arbitrury ar-
rests, and by military tribunals tried aiti-
zens who were nol intho mililary service.
These arvestsand trials, when brouglht w
the notice of the courts, were uniformly
condensned 1x illegal. The ease of Smith,

ve. Shaw, and MeConnell, vs. Hampton,
(reported in 12 Juhnson,) are illostrations
which we cite; not only for the principles
they determine, but on sccount of the dis
tinguished jurists concerned in the decia-
ion, one of whom for many years ocvipied
w seal on this heneh,

It is contended thut Luther va. Borden
decided by this conrt is uu authority for
the claim of martial law sdvanced in this
cnse, ‘The decision is misapprehended.

That pase grew out of the uttempt in Bhode
Island to supercede the old colonial gov-
ernmen! by n revolutionary procee ing.
Riocde Istand until that pesiod had no
other form of local governmeot than the
charter granted by King Charles 1L in
1663, and as that limited the great right of
suffrage, and did not provide for ita own

mucn‘!iuum!, many citizens became dissatis

fied because the Legisluture would not
afford the relief in their power, and withoni
the authority of law formed o new and in-
dependent conatitution, amd provesdad to
aswerd its author ty by force of arms.  The
old government resisted this, and as the
peellion was formidable, oalled out the
militia to sdbdue i, and pased an sct de-
claring martisl law.

Borden, in the military service of the
old goverument, broke open the house of
Luther, who supported the aew, in onder 1o
artest hisn, Luther brooght suii agminst
Borden, snd the qnestion  was, whether,
under the constitution and laws of the
State, Borden was jostified. This court
held that a State “may mse its military
power to pat dows an armed insnrrection
oo strang o be controlled by the cwil
anthority,” and if the Legislatare of the
State of fhode Iuland thought the peril so
great o4 to require the wee of ite military
forces and the declamtion of martial law,
there wus no ground on which thia court
vunld question its amthority, and as Borden
acted under wilitary orders of the charter
government, which had been recognized Ly
the political power of the country, and
was upheld by the State judiciary, he was
justified it breaking in'o and entering Ln-
thet's hopse.  This is the extent of the de-
cision. There was no question in issue
about declaring martial law under the Fed-
eral constitution, and the court did not con-
sider it necesary even to inquire “to what
extent nor under what circumstances that
power may be exercised by a Blate”

We do not deem it important lo examing
further the adjndgad cases ; and shall, there-
fure. conclude without any additional refer-
ence 10 anthorities, To the thind question,
thess, on which the judges below were op-
posed in opinivn, an answer in the nega-
tive must be returned.

It is proper to say, althongh Milligan's
trinl and convietion by a mililaay commis-
sion was illegal, vet, if guilty of the crimes
imputed to him, snd bis goilt Lad been ax-
certnined by an eatablished court msd im-
partial jury, he deserved severe punish=
ment,  Open resistance tothe measures
duemed necessary 1o subdue a great rehel-
lion by those who enjoy tho pretection of
government, and have not the excuse even
of prejudice of section to plead in their fa-
var, is wicked ; but that resistance becaimes
an eormons evimie when it assmmes the form
of m seeret political organieation, armed to
oppose the lews, and seekn by stealthy
meana 3 introdnee the enemies of the coun-
try into peaceful communities, there 1o
Tight the torch of civil war, and thus over-
throw the powenof the Urited States. Con-
apiracies like these, at such a junciore, are
extremely perilous; aml those concerned in
them are dangerous enemies (o their coun-
try, and shunld receive ths heaviet penal-
tiss of the law, asn an example to deier
ailers from  similar eriminal conduct. It
is said the severity of the laws cansed them:
bt Conpress was obliged (o enact severe
fsws to meet the orisin; and as our highest
civil duty is to serve our country, wheno in
dangor, the late war has proved that rigor-
oun laws, when necessary, will be cheerfilly
oheyed by a patriotic people, stroggling 1o
preserve the rich blessings of & Iree gov-
arnment.

The two requaining questions in thin cree
st be answered in the affirmative. The
paspension of the privilege of the writ of
habenr corpus does not auspend the writ
sl The writ issdes ms & matler of
cotrree -+ aml o the retnrn made to it, the
conrt deciden whethiey the party applying
is denied the right of procesding any fur-
ther with it

If the military trial of Milligan was
eontrary to lnw, hé was entitled, on the
facts stated in hin petition, to be discharged
from onetody by the terms of the act of
Congress of March 3, 1863 The provisions
of this law havitg been considered in a
previous part of this opinion, we will not
regtate the views there prosented. Milbigan
avers he was 4 citizen of Indisna, not in
the military or nuval servics, and wus de-
tainid in ciose confinement by order of the

President, from the Sth day ol October,
1864, s til the 24 day of January, 1865,
when the Cireuit Court for the District of
Indians, with & grand jury, convened in
semion at Tndinnapolis, sod sfterwards, ou
the ¥ th day uf the same month, adjourmed
withont finding sa indictment or present-
ment against him. If these averments
were true. (snd the truth §s eonceded for
the purposes af this case) the courts wre
reguired (o fiberats him on taking certain
uaths prescribed by the law, and entering
into reongnizance for his good  hehavior
But it is insisted that Milligan was 3 pris-
oner of war, and therefore, excluded from
the privileges of the statute, ft i ot easy
to e how he can be treated ma a prisoner
of war, when he lived In Iudisua for the

iwenty year, was arrestad there, and

§ pot beeny  during  the late troubles, 2
resident of any of the States in rebellion.
| 1f, in indiana he conapired with bad men
w asdist the enemy, he is punishable for it
in the courts of Indisna; bat when tried
fur the offense, be cannot plead tbe rights
of war, for he waa nol engaged in legal
l acts of hoatility agsinst the government,
| wud unly sach persons, when captured, are
| prisoners of war. Ifhe cwnnet emjoy the
fievsaney

ND DISPATCH.

withes attaching to the chamcter of a
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prisoner of war, how eanhe be silbjoct
| their paing sl penuities,

p-n less ik Miorsey, were dnposod of at the
last terw. and the proper orders were oo
lu:rui of recon). There is, thercfore no ad-
ditivnal entre reqquired
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lllf'uu-ullu Gpinion as o Power of
Congress to Anthorizse Military Cone
milssinns to try Civilinus.

o purte: T wpnibor iF Lavsslidiia PP, S0 !
dsligme .l enatyfige { o snistrn o ugioa
betwwen the Judacs of the 5=t 17 b

Fisitondi Mapes For the Dhate 4 o Jusks g ohn, -
Mr. Chief Justice Chare deliversd the folbar

ing npinion '
Four membors of

the ormurt eoprurring
their hrethran in the -

wider et e g

this ause, byt unable to sournr in sime
ant partienlars with the opinive which he |
beess read, think it thoir doty to myake & sepurnte
siglemen of their views of the whale can

We do ot dualt st the Circnit Conrt i the
l_'ulru-l of lodiann had jurisdionan of the it -
tion of Milligan for the writ of bahean ¢ G s,
Whether this court hos jarisdivtion spon (he
certificate of division admits of more guestion,
Tho constenstion of the act suthoreing sueh sor
tificales, which has hitherto provailed hete, de
nies Fariidistion in caser whera Lhe m-:li'.:n'an'
brings up the whate sause bafore the coust. Bt
none of the mdinticatod cases are exantly in
'!Imm'l, and we are willing to resolve whateyer

oubt puay exist in favor of the earlinet possible
Amwirs to quesiions incolving ife and Tiherty
Wo azree, theyafors, that thi- court muy prop
orly answer questions cortificd in stoh o cise 4
that before us. '

e orimes with whick Millican was chargad
werool the gravest oburncter, and the petition
and exhibits in the reoord, which mast h«:-v liat

taken as teue, sdmit bie guilt.  But whatever
his desort of punishment may ba, it i mors Lus
tiant to the sountry and (o every citizen that
e shuuld gut bo 1||unl."lml woder an ilegal sen
tenve. sanctioned by this coort ol last fesant
thaz shat bosbould be punishod 3t wll. The laws
which protect the libortios of the whole muat no
:;u‘nh;h‘\:.d n‘r wla-a.!e,i‘n wrler ta infllel, even
i guilty, unguthotinel, though ="
e weh meri

The trinl aud sentencs of Miligan wemm hy
milltnry eommision convensd in Indlans dur-
ing the fall of 1305, The action of lhe commis-
sion bad bees under conabiloration by President
Lineoln forsoms tisne, when he himsolf beoste
the vietim of au abborred sonspirsoy. It was
approvad by his suceesior io My, 155, st the
sentence was orderad te be carcied ioto exovn-
tion, Tlln' proceedings, thesefore, had the fll-
oty sanction of the KExorutive Doapartment of the
government

This sanction requires the tost cesportfnl and
the st enreful cossidecstion of this poust, The
sentones which il sy ports must not he g0t aokde
oxoopt wpati the clearest onmvictiosn that it mn-
not he reaoneilod with the constitution and the
eonitiluliousl legislation of Congrus.
We must inquire, then, what cowustatitional o
statutnry provisions have ralation te this military
1\:--.eunlm‘ ]

Tha not of Congress of March i, 1531, com-
prizses ali the legitlation which seowms b reqaire
consideration {n thisconnection.  The canstilu

tiouality af this act hasno! bean questionsd, snd
is not doabtead,

he first soction suthorized the suspension
during the rebellion of the writ of babeas corpuas
throughout the United States by *the President

Theiwo noxt secllots limited the aatharity in
imporiant respects.

he second section eequirted that listsof all por-
sonm, being citizons of States in which the
winistrntion of the lawshsd continaesd unimpar
od i the Federal ovurts, who were then beld or
might thoreafler be held as prisoners of the
United States, under the authority of the Presi
ent, otherwise than as prisonars of war, shoold
be furnished to the Jodges af the cirenit and dis
triet courts. The list transmitted to the Judges
ware to contain the names of all persons, resid-
ing within thelr respectiva jurisdictions, charged
with violation ofnational fsw. And itwas re-
Euir!!d. in nses whero the grand jury (o atten-

ance upon any of these cuurts shoulld terminate
s sension without procesling by indictmont or
ntherwise againstany prisonsr named in the s,
that the Judge of the court should forthwit
make an order that saild prisonor, dediring a Jdis
oharge should be broaght befors him or the count
io be discharged, on entaring iuts recognisance,
if reqained, to keep the pesce and for good be
haviur, or 10 appear, as ithe court micht direct,
o be further desit with seconding to law, Kvery
@fficor of the United Stales, having costoedy of
suoh prisogers, was required to vhey and executs
the Juldge's order, undor penalty, fur refaml or
delay, of e und hnprisonment.

This thind ssetion provided in sgge Hivts ol per
gons other than priveners of war then helld in
gonlinemant, or thereafler arrested, shonld st
bo faralshed onihin twenty dast afler the pus
sage of the aet, or, in case of subsoquent wrrest.
within tweaty days sfter the time of arrest, that
any citizen, aftor the terminativg of o sestiun of
the grand jurﬂ‘ without indietment ur present
mant, wight, E petition’ all=ging the fhots, amd
varified by onth, obtain the Jodge's vrder of Jdis
sharges o favoe nfany pers i so Lmprisoned, on
the terms snid conditions presoribed 1o the second

o
It was mude the duty of the District Alturnay
of the United States to sitend examivations on
petitions tor discharge. g
[t was ander this set that Millgsn petitioned
the Cirouit Court figz the District of Jodinus for
diseharge from imprisniment.

The holding of the Circant and Risteiet soart
of the l‘nitc-rtil.u-: i Uisdings hadd hoey anin
terruptml. The administestinn of the faws in
the Foderasl courts had remaloed unippaired.
Miltlgan was imprisonal ander the suthinty of
the President, and wus pot & prisease of war,
Nu list of prisonecs iad been Turntabed to the
Judges either of the Disteiet or Ciremt 15, Ba
roguired by the luw. A prand Jury ol & nded
the Cirenit Coarts of 1hs Indians District while
Milligan was there imprisoned, and ha b oolosand
{th sesslon withou? finding any jmdictment or
presentment, or allirraiie procesding ngainst
the prisonsr. o
Hin onso was thuas brought within the prerise
letter wrsd intent of the aet of Congross, wiles
it esn be siid that Milligan was not imprisonwl
by authority of the Prasident sl wotBing of
this surt was clnimed In asgument on che part ol
the guvernment
1t s olonr upon this statetent that the Cirenil
Couart wad bound to hear Milligan's petition for
the writ of habeas corpus, called in the act sn
order tiv briug the prisoner bafore the Judigs or
the sonrt, amd to s the wril, or, in the lun
guage of the ast, to make the order.

-Fﬁ. first question, therefiire—Ought the writ

—

o issue T—muiat bo phawerel in the sfMirmalive
And it i» equally clear that he was entithal to
discharge t;;s wd for. )
It muast gnmu in mind that the prayer of

the petition was not for an abwolate dischurge,
but 10 he delivered from military castonly anil
lmprisen g, wnald il 1 1 probably gulty of
any silense, to e tumel over th the proper tn

bunal for ingiiry and punishment; or, if not
found thus probably guilty, ti bee dischurged
al her. ]

And the agpross torins of the art of Congress
roquired this sethop of the oourt.  The prisoner
st be dis”inreed wn giving such r nigance
as the court should reguire, not ouly for gl
bohavier, bus fue ap e, as directed by the
eumrt, o anawer and be turther iealt with ae-
eording to law.

‘The trst section of the act authn
penston of the writ of habses sor groerally
thronghout tho United States. The second snd
third sections Hmited this sarpopsion in certaln
cases wilhin Ststos where the adminlstration of
justioe by the Federal courts remained dnom-
paired. In l_h|m cades the writ was still tolmge,
anud undar it the prisoner wis ontitled to hisdie

cha by a cirenit or distriet judgs or eonrt, un-
‘-.r'hv'd o bail for his appearnaee 1o snswer
oharges. No other judgo or estrt conld make po
onder of discharge under the writ.
the cirenmatances pointed oul by the st neitBer
elrenit nor district iml? or murl_mid make
such su onder. But unider these circumatanses
the writ must be iseind, and the rolief from im-
risonmant dirested by the sot must ho aforded,
he cumpiands of the act ware peesitien, aml left
no discretios 1o cowrt or judge.

An afirmative anewer must, therefors, be
ﬂug 1o the seen quastion, namaly < Ought

illigan to be diacharged seconling o the prayer
of the petition ?

That the third guastien, namsly, Had the
military commission in Indisns , under the faets
stuted, jurtadiction Lo try and sonteuce Milligan?
must be answered negutively is an nosvonlakls
inference from affirmative answers 1u the otlier
two, . " [

The military eommision eould not have faris-
diasion to try and seatence .!:Ih‘-.n i hu could
not be detaised in prison andar his orlginal e
rest or uniler santence, after the slose ol 0 soe-
slon of the grand jury, withoul indictment ur
other prorosding aauinst him.
ndeed, the act seeiue to tiave hean [ramed pn
rposs Lo secure L

he irial of &ll ritisens by civil
hunals in States whers

Exoopt upder

pa
i
not interrpts
fanetiont
Undler it,
wril might beus

thess tribunnis were
1 it the regular acgrrlse of their

i such Stotes, the privilage of the
sended. Any peran cagarled
a2 dangarous to the pablie malnty might he ar-
yerted and dotainmd ant:l after Lhe restion ol u
grsnd jury. Lpti sftes sach semion no person
arrested coulil have the benefit of the wril, and
ovon theu nomth person pould be discharged
axvept on such terms as Lo futurs appesribioe ns
the court might lmpuse. These provistoos obvi-
ainly contemplate na other trin]l or emntenes
than that of selvil onurt, snd wo eould pot as-
poct the legality of atrial by & military commin
rion, under the pircomstances agecified in the
ai't and desoribed in the patiting, withnut disrs
ganiing the plain direstivns of Congress

Wo agres, therefors, Lhal the two fest yues
1aas certifiod must receive affirmutive snswars
snd the Inst & negntive. We do not doabt thet
the poesitive provisions of the act of Cangrese re
quire sush answer. We do aot think it gerw-
sary to look bayond these prsvimons, T thets
we find sufficiant and euntrolling ressaas for var

~rphir dad bt . g
. But the uplnion whi b har just been rend gues
furthnr, smd, sp we upderstand it smeris not

v commingion keld in Tnds
ane was not authorized by Coangress, bal that It
was not in the powir of Congress Lo wuthorite i,
from whinh it may be thought to fallow that
Untigross has no powat 1 indeainily the offirers
who gumposed the eommiseiun agsist llabiifsry
in eivil conrts jor soling e membars of il
W e cantnt agree to Ll
We agres in the proposilion [hel Budepart-
went of Lhe Hoverhinent of the Unitel States
peithar Prosldent, vor Cungress, sor the coprt)—
pofsmeses oY jaWal pit gvwen by the soustith
thon,
W o wesent fally Lo all thal le su.d in the opin-
jou [ the inestiusnble valne of the trial by )y
uf the other comsttutiunal afoguards , of
civil liberty ; adal wu SGLURE BN L0 whal @ sald
of the ur;r- { haBens corpus and of ite suspon -
gon, with two rewrvetions: (1) That, in sur
jadginant, when the wril ia suspendel the Ex
enutive b suthorideld (o srredl e well na Lo de
taln: snd, '3 ] that thare ars eant in whieh, tho
privilege of the writ bang swpendwd, trial sod
punbmeat Ly w b tary commision, in Stales
where ¢lvil buurts wew open, may he aruthoriesd
by Congress, s well as arrest aml detentiom
Jn think that Usngress badd power, though not
exsraised, lo suthurize the @ilitary coummisivn
which was beld in Indinos.
¢ do oot think it necewary o discum st large
| the groands of sur conclasions. We wlll briefly
| indicste some of them, ‘
The constitution ieeil provides for military
ernment an well as civil 1uunnent- and wa
ﬂm understand it to he claimed) that thasivil
safeguards of u;‘emuﬂu; h.r:‘ pl{:mmn
i within t pruper aphare e formar.
What, thes, ls lh-:‘wmr sphere? Comgres
has power 1o ralse and support armiey o pro-
vide snd osintain s navy | 2o make rules fur the
guvernmeni ragnlation of the Inml sad ne-
val ta peovide for gueerning sueh

ooly thet the militsr

i

F" the militisas may be in the servics of the
!{n States
s wot denied that the power to make rules

Thiscase, a5 well as the kindred cxses of

Far o~ ibe il "

power o mrarir ] (e Y AR vy 1
Satlitasy . t “:inl:_;l "l‘}“":‘“"*’” I
inderstond mind exereinnt fooms e wdentl
e constitulion ts the peesent tio Ll

Nor, in our jwmigmont, doss the S% -

other amendoaent abei that powes 4
ariving in Use Lan vagal furces, o7 iy 1h
unlizin in weimal sereios In time of war v ol
danger.” ate cxpressly efropted (i the )
amandment, “that ne ram ohadt e Teod ]
mrower fur a capital orotiierwime is fsvaons evin
tnless ana prosentisenul o tlietwant of 3 grs .
fary,'” aml it is sdovitted that the nooeptiog »
phise to oiher atsendments ae wall o Lo the 671

Now, we this 1o
tin same import asd affecl as
Comgress In relation to the govermmnn
arny snd nary and the militie had bheas reoit
o the mnesdment, apd cases withis Ui o
ors huil been axpressly cxcaplou fruws 16 otiysas
tion. TheStates, most fmalony of eperom
upern the Thertios of the citbeen, shnn
allitional safogusrds bn the forme of gaesd
wirnte, cxeiuded rpevially frvia v wil 2
ari=ing in the Isod aadnaval for Ikt
s iimsetts prop that “ne e chall |
tried for any orime by which e wonld inar
mfamnas ment ag. los of Ve suth be
firat iwidicted by n gra Yy, hxees e oo
cuaed ns Ay Brise in the govermament anid
iation of the land forces.™ The excenii '
similar smandments proposed by Naw Yook
Maryland, and Vieginis, ws* In the ram
oguivalent terms. e ariemlments yeog
by the States wore eoasidorad by the e o
gres, and raeh g were approved in anbed o
were pal in form aml propesed by thial bedy |
the States. Amomg thaee Gorposed mad safion
w[l.wn_llv ratifiel, was that whieh mow stands
the ffth sme ent of Lho domstilutivg, W
cannct doubt that thie amemdmant was intemd sl
tir hnre the same Rirew und oot & the amen |
ruent prajuend by the Siaten. Wa catnor s s
t & condroction whiel will impose on the vy
septvin m the fifth amen et v smie athe
thar that abvbonady fmbicated by setlon of 1)
Sinte convonlmpe,
We think, therefore, that the pewer of 1
grews, in the governmant of the Tand and navael
farone, aml of the militia, ts not st wll afioted 1y
the fith or any other ameondmont. L1 is nol ue
emary Lo attempt amy preceg dotinttem of 15
boutdarie thin power. Bul may | not be
il that gorernment includes protection apd
deofenne ae well ag the rogwlation of wbornai al
mintstration? And bs i1 lmpeomible to asgir
caves in whioh cititons conapirizg o witemytiv.
the destraction or greal miury of the nativea
toreer may b mubtestied by Congres (o wmilitors
iris] and ponisho ent in the it eserrice of (4
wndoubted unconstitutional power T Congress |
bat tha agent of the nstion, and doer nut the
eurity of todividusls sgainst the alwe- o (b
us of avory olher pewer, depend oo the Tutelli
panen and virtae of the people, sm ther 200 6
public aml privates liberts, apem off <t .
shlility secured by law, upon the oo u

electious, rather than upoa doubfal oon 1

Hu of legislative powers ?

nt weds not pal onr epinka, that Cuagres.
migh! auiborize such » mil “.ehl.l.ﬂiu“
was hedel in Indiaga, upon the power to provils
far Use gévernmeont of the nationel forees,
Congrems has the power, mob oaly 16 rais wil
pupport and guvern srmies, hat (o desiiars wal
1t hsa, therelore. the ‘rw s provile by law
for earrying an war his power necesurily o
tends to all lngislation essential 1o 710 prsee
tivm of war with viger and suoces
as interferes with the commanil of the fareen 1
the conduet of enmpaigte. Thut powar sl duty
beloag 1o fhe idunt sa Commands-

5 b s

exwrpd st

Bath these powers are derived frowm 1h "
tution, but neither fe daflned by that fnet i
Their extenl must be delermymed by i 0 ua-

ture, by the lawe of mations, sml b the joue

ples of our Institntione.
.'ﬁn- power to make Lhe necassuro Inws is
Congress; the power to axecuta in the PFresidant.
Hoth pewurs huply many suberdinate anl s
iliary pownen. Esch lnoludes wll anthoritios es
sential to ite due exorvira. Wak weitheor can the
Presilont, in war mome i peace, intrnds
upwn the pr satbhoniy of Congrese, nop Con
rovs upon the praper satborits of the Prem
ﬁvnl. oth are soreanis of the povpte, whoos
will is expromed in fundumentsl lam. o
gress cannot direct the eondact ol campaige
nar ona the Presidant, or auy sammasdor undar
hitg, without the senctivn of Congress, (it d s
tribunale for the trial and punishisent of o1
fonses, niiher of soldiesy or alvilings, wnlvss
caves of & confrolling peesspity, which juidifies
what it compels, or 8t lonat ensares aets of in
damnit ¥ frome the justioe of the legslaiar

We by no tesis assert L Cosgrons cin eslnh
tish sl spply the laws of war where nu wie
has bown decinrmd or exiti,
Where poace sxists the laws of poade s
prevall. What we do maintain i, that when the
pation i involred In war, and soms porfions wi
Ihl-.-'q.-\ullrr' are invaded, and all are sxasad 1
imrasten, it w within the power ol Cungres | .
delermive in w States or districls saeh grea
nad Imtnilwrtm le danger oxists af jortie
he anthorisat wf mititary tribusals for the
rial of erizuny aud ofensos against Loe diswipline
r secunty uf The s710Y or agsinet e public

||fht{.
In Indisne, for example, at the time of the
rrest of Nig couspiraiors, IL M as

li and
h],;hmﬁiﬁmwn in the reoosa *hat the

- -

"
la
Siate war a miditnry district, was the theatrs |
military operations, had been setunlir invadod
and waas u.mmn}hiy threatened with invason
Lt appenrs, aloo, that a puweefal seeret amoocls
ton, composed of eitizens and odliors, agistel
within the State. under military eepanitntion,
cunpinn inat the deaft, amd plolting tarer
rection, the [herative of the prigoners of war »
vartous Jepots, the switure of 1he Sints and na
tisial ariensls, aneed co-oparation with the
enemy, swd war agalust the nations! gosers
ment,

W e cunnot doubt that, ta such a time of pobii-
danger, Congrom wer, atder Lhe Samtatisy
tiot, to provide for orgmnizatioe of & mill
tary eommission, for irial by thal cosmmii
sian of persons mthis compirser. Tha
fuot that the Federsl onurts wegs open wus ro
gardesl by Uongross wy e suioient rocsnn s 1
exervising the power; but that fart evald not
deprive Congress of tho right to swemise |}
Those onarty might be opeo snd unlistarbed o
the execution of thei Ly wnd yoi wisolly
incompetent to avert threstensd dinger, or ¢
panish, sdequnte promptitade ool oo
taiuty, the guilly cunsapimaturs.

In Indinna the and officwrs of th
vourts were loyel go the gurarnment, Iyt
migh! have beeg stharwise. s *Umee af gebal
lom aod civil war it wilen bappeu, il |
that Judges snd Marshals will be in scticeavm
pathy with the rebaly, sod sourts helr o
efMoient alline,

We Have confinel carvelvis te the questim
powos. It was for Usngress Lo defesmine tis
quastion of expedieney, And Congress dnd de
tormane ti. That ody dil not ses 31 to wuthons
triale by military commissin o Dudines, hut hy
the strongest implieation prodivited them. Wik
that prohibition we sre sstefled, and shouivd
have remainod tAF e ndwers Lo the nques
tons certified had Leen put on thal grownd
withoet detial of the axtstence of & power which
wa lrebiove to he summitativasl Lmparisst ¢
the pablin safety—a desial which, 4a we Lave
afrewdy suggestod, sewais 10 deaw in qusstion 1
powar of Congresa to prolast mots prosscilion
tho metabers of mifitary commimiouy who sotel
in ebodisnee 1o their ruperior ofDeers, wud wlowe
action, whether wirraated by law or not, was
approyel by that Iil\n‘hllt'luﬂlndh' Presidont
under whoss adminlstrat the public wa
ruscned thrastened destracticsn

We havo thus far said Htile of mactial law, 200
da we propase to ssy much, bat we beio
alrnady said sufliciently juditates onr opinlon
that thero s no law for the government of the
ffAEE0E, I_I'Il wrmles, ar the navy of the Unitei
HSraten, within Am mrdlum. whics |
not cuntained in or derired from the cupet ti

tion. And wherever our army of Gavy may s
bayonal var fturinl kunu, meither eau gu Lo
syl the authority of the President or the legie-

lation of Cengress. _

Thare are under the constitution thres kinds
af military Jnrisd«ting—one (0 be uxersised biih
in pesce and war: saother to be exercisad ia
time of foreign war withaat the bomnderies of
the | aited =t ot In 10 of ruballion and
oivil war -uhfn -t'll-_ wr disteiets cenupiel by
Robeis trentod s badligocontn; nod & Wit 1o he
axerrised in time of inveslon or lnsarrertion
within the Hmitaof the Uniied States, or during
rebellion within the limits of Stutes maintalniog
withesion (o natisnal nmm!__rh;- u-:
public danger i egorcime. [he fliowl ¢
thuon m.::g! r;.lrnijur ietion ondar uTEM AR
Law, and = d im mota al Vomgrees ppsacr b
ing rales and artielss of war, of stherwise pro
viding fur the govermmant of | e aatlonal fercen
the weeoml wsy istinguished s W1LTaky
BUVERTHANT, Sape g o8 lar as may L
dsemed expwdiont, the locsl law, soil oxer jannd
by the mitiiary ecmmander under the direction
u; the I . with Lhe u?l‘r or tmplied
smaction of Coogress while the Bird may be de
nomingttd MANTIAL LaW PROFER, ?“ bh“nl“
I ron By Longresi or temsporartly, mhes th
::li'-:tnl’ . “um be I‘:ﬂlﬂ. (TERCRLE
cnse of justifying or ezcusing p L by the Prei
Jent in timine of inenrrection or invaston, o of
etwil or forvign was, mlmﬂmuwhnlm--.
whers onlinery [aw nululm untaly seomres

public salety aod private

We thioh that the power of Congress, in s’
Yimee and n loealitive, 198 Trisis
foy crimes sguinst the socasily mfety of the
national foroee, may m it samtl

tuiional sutlarty o provide for guverning ihe
pationel forees

Wa hava o appraban o ﬂt'al tris pu.-;rl. un
der our Amariesn erstem of governmsil, o
ihrinli“ullugd-l uthori:’:'.i derived ffﬁ'l:‘;:.a
peaple, aod exarctsed un Lroet respuns billy
ta thopnaple is more Hiely to beabmisod thnn the
pawet (o regulale sommerrs oF pawer e barrow
manny., And we are anwiiiss o givecur smwal
Wy dilnpeos et of apinion which st 1
wi enlnulatod, though ool :}ﬂdml. to aripple
thim myuneth puwars 6 @oveertinent,
amil 10 sogment the pablie  dasuesrs (v Limss o2
mvasion abd reba i}

Mr. Jastics Warne
My. Justios Milier swcwr
views,
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At Fow Fixirea
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